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B efore  B R IS C O E ,  E B E L ,  and  T Y M K O V IC H ,  C ircu i t  Judg es .

A f te r  examin ing  the  b r ie f s  and  appel la te  reco rd ,  th is  pane l  has

de te rm ined  unan im ous ly to  honor  the  pa rt ie s’  request  fo r  a  dec is ion  on  the

b r ie f s  w i thou t  o ra l  a rgum en t .   See  Fed .  R .  A pp .  P .  34 (f ) ;  10 th  C ir .  R .

34 .1 (G ).   T he  case  is ,  the re fo re ,  o rd e red  subm it ted  w ithou t  o ra l  a rg um en t .  

D efendan t  L eona rdo  R odr iguez -R eyes  (R odr iguez -R eyes)  en te red  a
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cond it iona l  gu i l ty p lea  to  possess ion  w ith  in ten t  to  d is t r ibu te  one  hundred

k i log rams  o r  m ore  o f  mar i juana  in  v io la t ion  o f  21  U .S .C .  §  841(a )(1 ) ,  21

U .S .C .  §  841(b )(1 )(B ) ,  and  18  U .S .C .  §  2 .   T he  on ly is sue  p re sen ted  fo r

rev iew  is  w he ther  the  d is tr ic t  cou r t  e r red  in  denying  R odr iguez-R eyes ’

m otion  to  suppress  phys ica l  ev idence  and  s ta temen ts  in  ru l ing  tha t  the re  w as

reasonab le  susp ic ion  tha t  R odr iguez -R eyes  w as  invo lved  in  c r im ina l

ac tiv i ty su f f ic ien t  to  ju s t i fy an  inves t iga to ry s top  by a  rov ing  B orde r  Pa tro l

agen t .   W e exerc ise  ju r i sd ic t ion  pu rsuan t  to   28  U .S .C .  §  1291  and  a f f i rm .   

I .  Fac tua l  B ackground

T he  fo l low ing  f ac ts  a re  based  upon  the  te s t im ony o f  the  tw o  U ni ted

S ta te s  B orde r  Pa tro l  A gen ts ,  Jose  A gu i la r  (A gen t  A gu i la r)  and  Je sus  F lo res

(A gen t  F lo res) ,  w ho  tes t i f ied  a t  the  hea r ing  on  R odr iguez-R eyes’  m ot ion  to

suppress .   T hese  a re  a lso  e ssen t ia l ly the  same  fac tua l  f ind ings  m ade  by the

d is t r ic t  cou rt  in  i ts  o rd e r  d enying  R odriguez-R eyes’  m otion  to  suppre ss .  

R odr iguez -R eyes  does  no t  con te s t  any o f  these  f ac tua l  f ind ings  a s  be ing

c lea r ly e rroneous  and  the re  appea rs  to  be  no  reason  to  d iscoun t  the

tes t imony o f  e i ther  o f f icer .

O n  Februa ry 24 ,  2005 ,  be tw een  7 :00  p .m .  and  9 :00  p .m . ,  A gen t

A gu i la r  rece ived  in fo rm a tion  abou t  a  senso r  a le r t  fou r  m ile s  w est  o f

C o lum bus ,  N ew  M exico .   T he  a le r t  ind ica ted  tha t  som eone ,  p robab ly in  a

veh ic le ,  c rossed  the  U n i ted  S ta te s /M ex ico  bo rde r  a t  tha t  loca tion .   A gen t
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A gu i la r ,  w ho  w as  pa rked  tw o  to  th ree  mi le s  eas t  o f  C o lum bus  w hen  he

rece ived  the  senso r  a le r t  in fo rm a tion ,  dec ided  to  inves t iga te  and  he  headed

w est  on  H ighw ay 9  pas t  C o lum bus .   A t  i t s  c loses t  po in t ,  H ighw ay 9 ,  a  tw o-

lane  paved  road  tha t  runs  pa ra l le l  to  the  U n i ted  S ta te s  bo rde r  w i th  M ex ico ,

is  abou t  one  mi le  f rom  the  bo rde r ,  and  abou t th ree  to  fou r  m ile s  f rom  the

border  genera l ly.   D ur ing  dayl igh t  hours ,  m ost  o f  the  t ra f f ic  o n  H ighw ay 9  is

fa rm  and  ranch   t ra f f ic  and  the re  a re  f ew  tou ri s ts  on  th is  ro ad  a f te r  d a rk .  

T he  B order  Pa tro l  apprehends  a l ien  and  d rug  sm ugg le rs  on  H ighw ay 9

a lm os t  da i ly .   

A pprox im a te ly one  mi le  w est  o f  C o lum bus ,  A gen t  A gu i la r  saw

head ligh ts  f rom  a  veh ic le  approach ing  h im  on  H ighw ay 9 .   B ased  on  the

t im ing  o f  the  ac t iva t ion  o f  the  senso r  and  h is  encoun te r  w i th  th is  veh ic le ,

A gen t  A gu i lar  b e l iev ed  tha t  the  veh ic le  l ike ly ac t iva ted  the  senso r .   H e  d id

no t  encoun te r  any o the r  veh ic le s  coming  f rom  the  a rea  w here  the  senso r  w as

loca ted .   A gen t  A gu i la r   pu l led  to  the  s ide  o f  the  road  and  pa rked  a t  a  fo r ty-

f ive -degree  ang le  so  tha t  he  cou ld  ge t  a  be tte r  look  a t  the  veh ic le  a s  i t  d rove

by.   T w en ty to  th i r ty seconds la te r ,  the  veh ic le  w as  c lose  enough  fo r  A gen t

A gu ila r  to  iden t i fy i t  a s  a  Jeep  G rand  C hero kee  w ith  A rizona  l icense  p la te s .  

H e  a lso  saw  tha t  the re  w as  f re sh ,  w e t  m ud  on  the  rear  o f  the  veh ic le .  

F rom  th is ,  and  g iven  tha t  i t  had  ra ined  in te rm it ten t ly ove r  the  p rev ious

few  days ,  A gen t  A gu i la r  su rm ised  tha t  the  mud  ind ica ted  tha t  the  C herokee
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had  been  d r iven  o f f - road  recen t ly.   H e  a l so  tes t i f ied  tha t  there  w ere

num erous  un im proved  roads  coming  f rom  the  M ex ican  bo rde r  to  H ighw ay 9 ,

w h ich  becom e  ve ry m uddy in  ra iny w ea the r .   W ith in  the  f ew  days  p reced ing

Februa ry 24 ,  2005 ,  the  day in  ques t ion ,  the  B orde r  Pa tro l  had  apprehended

be tw een  f ive  an d  t en  “dr ive - th roug hs ,”  tha t  is ,  ind iv idua ls  d r iv ing  ac ross

the  U n i ted  S ta te s /M ex ican  bo rde r  a t  p laces  o the r  than  a  po rt  o f  en try.   A gen t

A gu i la r  a lso  knew  tha t  d rug  and  a l ien  sm ugg le rs  p re fer red  SU V -type

veh ic le s ,  a s  they cou ld  ca rry a  f a i r  amoun t  o f  cargo ,  and  a lso  had  “o f f - road”

capab i l i t ie s .   T he  C herokee ’s  A r izona  l icense  p la te s  a lso  ind ica ted  tha t  the

veh ic le  w as  no t  loca l  and  w as  no t  pa r t  o f  the  usua l  t ra f f ic  pa tte rn  on

H ighw ay 9  a t  tha t  t im e  o f  n igh t .  

A s  the  C herokee  passed  A gen t  A gu i lar ,  he  p roceeded  to  fo l low  i t

ea s tbound  on  H ighw ay 9 .   A gen t  A gu i la r  no t iced  tha t  the  C herokee  w as

trave ling  a t  abou t  fo r ty- f ive  mi le s  pe r  hour ,  w h ich  w as  ten  mi le s  be low  the

pos ted  speed  l im it .   W hile  fo l low ing  the  C herokee ,  A gen t  A gu i la r  con tac ted

the  E l  Paso  bo rde r  sec to r  and  a sked  them to  run  a  “72-hour  lane  check ,”  tha t

is ,  to  de te rm ine  w he the r  th is  pa r t icu la r  veh ic le  had  passed  th rough  a  po r t  o f

en try w ith in  the  p reced ing  seven ty- tw o  hours ,  and  to  check  the  reg is t ra t ion

to  de te rm ine  w he the r  the  C herokee  had  been  repor ted  a s  s to len .   A gen t

A gu i lar  w as  to ld  tha t  the  C herokee  w as  reg is te red  to  a  w om an  w ho  l ived  in

M esa ,  A r izo na  and  tha t  i t  had  no t  c rossed  the  b o rde r  th rou gh  a  p o r t  o f  en t ry
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w ith in  the  la s t  seven ty- tw o  hours .  

W hen  the  C herokee  ar r ived  a t  the  in te rsec tion  o f  H ighw ay 9  and

H ighw ay 11 ,  i t  s topped  and  w a ited  som ew ha t  longe r  than  A gen t  A gu i la r

w ou ld  have  gene ra l ly expected .   H ighw ay 11  is  a  tw o- lane  paved  h ighw ay

runn ing  no r th  and  sou th  f rom  the  po r t  o f  en try in  C o lum bus  to  D eming ,  N ew

M exico .    A gen t  A gu i la r  cou ld  no t  see  in to  the  C herokee ,  bu t  cou ld  see  tha t

i t  w as  r id ing  low  in  the  rea r ,  a s  i f  i t  w ere  car rying  ex tra  passenge rs  o r  heavy

ca rgo .   T he rea f te r ,  the  C herokee  tu rned  no r th  on  H ighw ay 11 .   A gen t

A gu i la r  con t inued  to  fo l low  the  C herokee  th rough  C o lum bus .   T he  C herokee

w as n ow  t rave l ing  abou t  f i f teen  m i les  pe r  hour  be low  the  posted  sp eed  l im i t

o f  th i r ty- f ive  m i les  p er  hour .   A gen t  A gu i la r  tes t i f ied  tha t  th i s  w as  v ery

unusu a l ,  because  d r ive rs  u su a l ly exceed  the  sp eed  l im i t  and  d r ive  fo r ty to

fo r ty- f ive  mi le s  pe r  hour  on  th is  po r t ion  o f  the  h ighw ay.   H e  te s t i f ied  fu r the r

tha t  he  suspec ted  tha t  the  d r ive r  w as  becoming  ne rvous  tha t  he  w as  be ing

fo l low ed ,  a l though  he  a lso  te s t i f ied  tha t  he  w as  in  an  unmarked  veh ic le .

A gen t  A gu i la r  then  ac t iva ted  h is  emergency equ ipm en t  and  s topped

the  C herokee  on  H ighw ay 11 .   H e  app roached  the  d r ive r ,  R od r iguez-R eyes ,

and  a sked  h im  h is  c i t izensh ip .   R odr iguez -R eyes  re sponded  in  b roken

E ng l ish  tha t  he  w as  an  A m erican  c i t izen .   A gen t  A gu i lar  a sk ed  h im  f i rs t  in

E ng lish ,  then  in  Span ish ,  w he ther  the re  w as  som eone  e lse  in  the  veh ic le .  

R odr iguez -R eyes  re sponded  a f f i rm a tive ly and  gestu red  tow ards  the  back  o f
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the  veh ic le .   A gen t  A gu i lar  a sk ed  R odr iguez-R eyes  in  Span ish  i f  he  cou ld

look  in  the  back  o f  the  veh ic le  and  Rodr iguez -R eyes  consen ted .   U pon

open ing  the  rea r  door  o f  the  Cherokee ,  A gen t  A gu i la r  saw  bund les

cons is ten t  w i th  the  packag ing  o f  m ari juana .   N o  one  e lse  w as  in  the

C herokee .   A gen t  A gu i la r  took  R odr iguez -R eyes  in to  cus tody and  rad ioed

ano ther  B ord er  P a tro l  A gen t ,  A gen t  F lo re s ,  fo r  a ss is tance .  

A gen t  A gu ila r  read  R odriguez-R eyes  h is  M iranda  r igh ts  in  Span ish .  

R odr iguez -R eyes  s ta ted  tha t  he  unde rs tood  these  r igh ts  and  answ ered  A gen t

A gu i lar ’ s  q ues t ions .   H e  s ta ted  tha t  he  had  in ten ded  to  d r ive  the  C herokee  to

a  res iden t ia l  a rea  ju s t  w es t  o f  H ighw ay 11  and  leave  i t  in  a  pa rk ing  lo t .   H e

an t ic ipa ted  rece iv ing  $3 ,000  fo r  h i s  e f fo r ts .   L aw  en fo rcem en t  of f ice rs

se ized  approx im a te ly 370  pounds  o f  m ari juana  fo l low ing  the ir  sea rch  o f  the

C herokee .

I I .   A na lys is

S tanda rds  gove rn ing  ou r  rev iew  o f  a  d is t r ic t  cou r t 's  ru l ing  on  a  mot ion

to  suppress  a re  w e ll  e s tab l ished .   U n i ted  S ta te s  v .  C an tu ,  87  F .3d  1118 ,  1120

(10 th  C ir .  1996) .   W e conside r  the  ev idence  in  the  l igh t  m ost  f avorab le  to

the  p reva i l ing  pa r ty,  he re  the  governm en t ,  and  accep t  the  d is t r ic t  cou r t 's

f ac tua l  f ind ings  un le ss  c lea r ly e rroneous .   Id . ;  U n i ted  S ta te s  v .  A nderson ,

114  F .3d  1059 ,  1063  (10 th  C ir .  1997) .   B u t ,  the  “u lt im a te  de te rm ina t ion  o f

reaso nab len ess  under  the  Four th  A m endm ent  i s  a  ques t ion  o f  law  rev iew ab le
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de  n ovo .”   U n i ted  S ta tes  v .  M cK iss ick ,  204  F .3d  1282 ,  1296  (10 th  C i r .

2000) .   T he  de fendan t bea rs  the  bu rden  o f  es tab l ish ing  tha t  the  chal lenged

s top  v io la ted  the  Four th  A m endment .   U n i ted  S ta te s  v .  L ong ,  176  F .3d  1304 ,

1307  (1 0 th  C ir .  1999) .  

R odr iguez-R eyes  e ssen t ia l ly a rgues  tha t  A gen t  A gu i lar  v io la ted  h is

Four th  A m endment  r igh t  to  be  f ree  f rom  unreasonab le  sea rch  and  se izu re ,

because  A gen t  A gu i la r  on ly had  a  “hunch ,”  and  no t  a  reasonab le  susp ic ion ,

tha t  R odriguez-R eyes  w as  sm ugg ling  a l iens  o r  d ru gs  w hen  he  w as  s topped .  

C on tra ry to  R odr iguez -R eyes’  v iew  o f  the  ev idence ,  A gen t  A gu i la r  had

reasonab le  a r t icu lab le  susp ic ion  to  s top  R odr iguez -R eyes’  veh ic le .

C ons is ten t  w i th  the  Fo ur th  A m end m ent ’s  p roh ib i t ion  aga ins t

un reasonab le  sea rches  and  se izu res ,  B orde r  Pa tro l  agen ts  on  rov ing  pa tro l

a re  pe rm it ted  to  “s top  veh ic le s  o n ly i f  they a re  aw are  o f  sp ec i f ic  a r t icu lab le

fac ts ,  toge the r  w i th  ra t iona l  in fe rences  f rom  those  fac ts ,  tha t  reaso nab ly

w arran t  susp ic ion”  tha t  the  occupan ts  a re  invo lved  in  c r im ina l  ac t iv i ty .  

Can tu ,  87  F .3d  a t  1121  (quo ting  U n ited  S ta tes  v .  B r ignoni-Ponce ,  422  U .S .

873 ,  884  (1975)) .   R easonab le  susp ic ion  does  “no t  r ise  to  the  leve l  requ ired

fo r  p robab le  cause ,  and  i t  f a l ls  cons ide rab ly sho r t  o f  sa t is fying  a

p reponderance  o f  the  ev idence  s tandard .”   U n ited  S ta tes  v .  A rv izu ,  534  U .S .

266 ,  274  (2002) .   R a the r ,  “ reasonab le  susp ic ion  rep resen ts  a  ‘m in im um  leve l

o f  ob jec tive  ju s t i f ica t ion .’”   U n i ted  S ta te s  v .  M endez ,  118  F .3d  1426 ,  1431
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(1 0 th  C ir .  1997)  (quo t ing  U n ited  S ta te s  v .  Soko low ,  490  U .S .  1 ,  7  (1 989)) .  

In  de te rm in ing  w he the r  the re  is  reasonab le  susp ic ion  to  s top  a  car  in  the

borde r  a rea ,  o f f ice rs  m ay cons ide r  any num ber  o f  f ac to rs ,  inc lud ing :

(1 )  [ the ]  charac ter is t ics  o f  the  a rea  in  w h ich  the  veh ic le  i s
encoun te red ;  (2 )  the  p rox im ity o f  the  a rea  to  the  bo rde r ;  (3 )  the
usua l  pa t te rns  o f  t ra f f ic  on  the  pa rt icu la r  road ;  (4 )  the  p rev ious
expe rience  o f  the  agen t  w i th  a l ien  t ra f f ic ;  (5 )  in fo rm a tion  abou t
recen t  i l leg a l  bo rde r  c ross ings  in  the  a rea ;  (6)  the  d r iver ’s
behav io r ,  inc lud ing  any obv ious  a t tempts  to  evade  o f f ice rs ;  (7 )
a spec ts  o f  the  veh ic le ,  such  a s  a  s ta t ion  w agon  w ith  concea led
com par tm en ts ;  and  (8 )  the  appearance  tha t  the  veh ic le  i s  heav i ly
loaded .

U n i ted  S ta te s  v .  M ons isva is ,  907  F .2d  987 ,  989  (10 th  C ir .  1990)  (c i t ing

B r ignon i -Ponce ,  422  U .S .  a t  88 4-85 ) .

W hen  evalua t ing  an  o f f ice r’s  dec is ion  to  s top  a  veh ic le ,  a  court  m ay

no t  engage  in  a  “d iv ide -and-conquer  ana lys is”  by eva lua t ing  and  re jec t ing

each  f ac to r  in  iso la t ion .   A rv izu ,  534  U .S .  a t  274 ;  U n i ted  S ta te s  v .

G and ara -Sa l inas ,  327  F .3d  1127 ,  1130  (10 th  C ir .  2003 ) .   T h i s  is  because

fac to rs  tha t ,  by themse lves ,  m ay be  “cons is ten t  w i th  innocen t t rave l”  may

co llec t ive ly amoun t  to  reasonab le  susp ic ion .  A rv izu ,  534  U .S .  a t  274-75

(quo t ing  Soko low ,  490  U .S .  a t  9 ) .   R a the r ,  “ the  to ta l i ty o f  the  c ircums tances

–  the  w ho le  p ic tu re  –  m ust  be  tak en  in to  accoun t .   Based  upon  tha t  w ho le

p ic tu re  the  de ta in ing  o f f ice rs  m ust  have  a  pa r t icu lar ized  and  ob jec t ive  bas is

fo r  suspec ting  the  pa rt icu la r  pe rson  s topped  o f  c r im ina l  ac t iv i ty.”   U n i ted

S ta te s  v .  C or tez ,  449  U .S .  411 ,  417-18  (1981) .  “ In  a l l  s i tua t ions  the  o f f ice r
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is  en t i t led  to  a ssess  the  f ac ts  in  l igh t  o f  h is  expe rience  in  de tec ting  i l lega l

en try and  sm ugg l ing .”  B r ignon i-Ponce ,  422  U .S .  a t  885 .

T he  d is t r ic t  co u r t  found  tha t  A gen t  A gu i lar  w as  aw are  o f  sp ec i f ic

a r t icu lab le  fac t s ,  w hich ,  w hen  taken  w ith  ra t iona l  in fe rences  f rom  these

fac ts ,  ind ica ted  R odr iguez-R eyes’  v eh ic le  m igh t  have  been  invo lved  in

c r im ina l  conduc t .   In  f ac t ,  the  d is t r ic t  cou r t  found  the  ma jo r i ty o f  the

B r ignon i -Ponce  fac tors  sa t is f ied  in  th i s  case .   Spec i f ica l ly,  the  d is tr ic t  cou r t

fo und  tha t  the  fo l low ing  fac ts ,  t aken  toge the r  and  g iven  A gen t  A gu i la r ’s

know led ge  o f  loca l  inhab i tan ts  and  the  veh ic le s  they d rove ,  gave  r i se  to

reasonab le  susp ic ion  to  s top  R odr iguez-R eyes :

(1 )  R odr iguez -R eyes’[C herokee ] ,  because  o f  i t s  loca tion  a long
[H ighw ay]  9 ,  cou ld  have  caused  the  senso r  a le r t  tha t  t r igge red
shor t ly be fo rehand ; (2 )  the  [Cherokee ]  had  a  s ign if ican t  amoun t
o f  m ud  on  i ts  f enders  and  bumper  tha t  w as  ind ica tive ,  g iven  the
recen t  ra in ,  o f  a  v eh ic le  tha t  had  recen t ly t rav e led  a lon g  a  d i r t
road ;  (3 )  m any d i r t  roads  ru n  f rom  the  M exican  B order  to
[H ighw ay]  9  W est  o f  C o lum bus,  N ew  M exico ;  (4 )  the  veh ic le
w as  t rave l ing  w e l l  be low  the  posted  sp eed  l im i t  and  appeared  to
be  r id ing  low ;  (5 )  the  [C herokee]  had  A r izon a  l icense  p la tes ;
and  (6 )  non- loca l t ra f f ic  is  h igh ly unusua l  a long  tha t  po r t ion  o f
[H ighw ay]  9 ,  pa r t icu lar ly a t  tha t  t im e  o f  n igh t .

P lead ings ,  V o l .  1 ,  D oc .  26 ,  p .  6 .

H ere ,  the  B r ignon i-Ponce  f ac to rs  suppor t  the  conclus ion  tha t  A gen t

A gu i lar ’ s  s top  o f  the  C herokee  w as  b ased  on  a  reaso nab le  and  a r t icu lab le

susp ic ion  tha t  i t s  occupan t  w as  engag ing  in  c r im ina l  ac t iv i ty.   A gen t

A gu i la r  f i r s t  saw  the  C herokee  in  a  remote  a rea  w ith in  a  f ew  m ile s  o f  the
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M ex ican  bo rder  sh o r t ly a f ter  a  senso r  ind ica ted  tha t  a  v eh ic le  i l lega l ly

en tered  the  U n i ted  S ta tes .   T he  C herokee  w as  t rave l ing  f rom  the  a rea  w here

the  senso r  h ad  been  t r ipped ,  and  the re  w ere  no  o the r  v eh ic le s  in  the  a rea .  

T he  C herokee  w as  m uddy,  suggest ing  i t  had  recen t ly been  o f f - road ,  w h ich  is

cons is ten t  w i th  the  theo ry tha t  i t  had  ju s t  d r iven  o f f - road  to  c ross  in to  the

U ni ted  S ta tes  i l lega l ly.   M oreove r ,  the  C herokee  had  ou t-o f -s ta te  p la tes ,

w h ich  A gen t  A gu i la r  te s t i f ied  w as  unusua l  g iven  tha t  u sua l ly t ra f f ic  a t  tha t

t im e  o f  n igh t  w as  a lm os t  en t i re ly  loca l .  

B o ls te r ing  these  f ac ts  is  the  add it iona l  f ac t  tha t  A gen t  A gu i la r  knew

tha t  the re  had  been  be tw een  f ive  and  ten  i l lega l  veh ic le s  c ross ing  in  the

same  a rea  w ith in  the  p reced ing  f ew  days  and  tha t  the  B orde r  Pa tro l

apprehended  sm ugg ler s  o f  bo th  a l ien s  and  d rugs  o n  an  a lm ost  da i ly bas is  in

tha t  a rea .   M oreove r ,  the  make  o f  R odr iguez -R eyes’  veh ic le  w as  cons is ten t

w ith  a  veh ic le  w e ll -su i ted  fo r  t ranspor t ing  d rugs ,  because  i t  had  ample  cargo

space  and  cou ld  be  d r iven  o f f - road  f rom  the  bo rder  to  H ighw ay 9 .   T w o

o ther  f ac tors  heav i ly favor  the  reaso nab leness  o f  A gen t  A gu i la r ’s

inves t iga to ry s top .   F i rs t ,  R odr iguez-R eyes  w as  d r iv ing  on  the  roads  in

ques t ion  m uch  more  s low ly than  one  migh t  gene ra l ly expect ,  even  though

A gen t  A gu i la r  w as  fo l low ing  h im  in  an  unmarked  car .   Second ,  the  rea r  o f

the  C herokee  appeared  heav i ly loaded ,  w h ich  is  c lea r ly a  fu r the r  a r t icu lab le

fac t  cons is ten t  w i th  the  theo ry tha t  R odr iguez-R eyes  w as  t ranspor t ing  som e
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fo rm  o f  con traband .   

A l though  the re  m ay be  an  innocen t  exp lana t ion  fo r  each  o ne  o f  these

fac ts ,  a s  R odr iguez -R eyes  h im se lf  a rgues ,  w e  mus t  cons ide r  these  f ac ts  f rom

the  van tage  po in t  o f  a  reasonab le  law  en fo rcemen t o f f ice r .   A rv izu ,  534  U .S .

a t  277-78 .   M oreove r ,  w e  mus t  de fer  to  A gen t  A gu i la r’s  ab i l i ty,  a s  an

expe rienced  law  en fo rcemen t  o f f ice r ,  to  d is t ingu ish  be tw een  innocen t and

su sp ic ious  ac ts .   See  U n i ted  S ta te s  v .  W il l iam s,  271  F .3d  1262 ,  1268  (10 th

C ir .  2001) .   

A gen t  A gu i lar ’ s  exper ience  w i th  the  a rea ,  w hen  coup led  w i th  the  f ac ts

presen ted ,  gav e  r ise  to  reasonab le  susp ic ion  to  s top  R odr iguez-R eyes .

R odr iguez -R eyes’  ca r  w as  the  f ir s t  veh ic le  A gen t  A gu i la r  saw  a f te r  the

senso r  w as  t r ipped ,  R odr iguez -R eyes  had  ou t-o f -s ta te  p la te s ,  bu t  he  w as

dr iv ing  a t  a  t im e  and  p lace  w here  the  on ly lega l  t ra f f ic  is  u sua l ly loca l ,  he

w as  d r iv ing  ve ry s low ly,  an d ,  g iven  the  f ac t  h is  veh ic le  w as  r id ing  low ,  i t

appeared  he  w as  t ransp or t ing  con traband .   C onside r ing  a l l  these  f ac ts  in

l igh t  o f  A gen t  A gu i la r’s  know ledge  and  expe rience ,  w e  conclude  tha t  the

d i s t r ic t  cou r t  d id  no t  e rr  in  denying  the  m ot ion  to  sup press .

A FFIR M E D .

E n tered  fo r  the  C our t

M ary B eck  Br iscoe
C ircu i t  Judge
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